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Housing and Tax Assistance Act of 2008 . The IRS has recently closed (or at least 
reduced) the “window of opportunity” on the situation in which someone acquires 
Replacement Property on a 1031 exchange, two years later converts that to a principal 
residence and three years later, sells it while taking advantage of the full principal 
residence (gain) exclusion. Pursuant to the Housing and Tax Assistance Act of 2008 
signed on July 30, 2008, a taxpayer that is selling a principal residence that was formerly 
used for investment (§1031) purposes has specific guidance on how §121 of the IRC 
works in relation to §1031. A taxpayer is not entitled to the full §121 exclusion, because the 
prior investment use is construed as “non-qualified” use. Therefore, any gain allocated to 
the period of non-qualified use may not be excluded under §121. The amount of gain that 
is ineligible for the exclusion is determined by dividing the period of non-qualified use by 
the total years of ownership. Since this becomes effective January 1, 2009 , any period of 
non-qualified use prior to 1/1/09 is not  included in the calculation, but it will still be used for 
determination of meeting the 5-year holding period rule under HR 4520. Also, depreciation 
is excluded from the calculation and is taxed at the applicable recapture rate. (Note: In 
general, the allocation rules only apply to time periods prior to the conversion into a 
principal residence and not to time periods after the conversion out of a principal 
residence. For example, if a single taxpayer currently has a principal residence and holds it 
as such for 2 years, then converts it to a rental for the next two years, he would still be 
eligible for the full $250,000.00 exclusion). 

 

 Combination Reverse and Deferred Exchanges. The IRS has recently released a Legal 
Memorandum (ILM 200836024) stating that a single asset could be Relinquished Property 
in both a Rev. Proc. 2000-37 safe-harbor reverse exchange and a deferred (forward) 
exchange under IRS §1031. Although this was inferred by the provisions of §1031, this 
legal memorandum helps to solidify and clarify this inference. Therefore, a taxpayer can: 1) 
have an Accommodation Titleholder acquire Replacement Property; 2) within 180 days of 
acquisition,  close on the exchange of the Relinquished Property, repay the note on the 
Replacement Property and transfer the Replacement Property to the Taxpayer;    
(Continued on Page 2) 

Maura A. Snabes, Principal  •  802 Bridge Street, P .O. Box 644  •  Charlevoix, MI 49720  

Phone (231) 237-1100  •  Fax (231) 237-1101  •  MSn abes@CorporateTitle.com 

The Federation of Exchange Accommodators (“FEA”) is celebrating its 5th anniversary of 
professional certification designation (“Certified Exchange Specialist”)! The FEA is the only 
national trade organization for Qualified Intermediaries and was formed to represent the QI 
industry as well as the interests of consumers who use these services. It also represents 
the legal/tax advisors and affiliated businesses that are directly involved in  §1031 
Exchanges. The CES® Program was established by the FEA to recognize individuals who 
have met an experience requirement and demonstrated through testing, their 
comprehensive knowledge of §1031 and the facilitation of like-kind exchanges. The 
certification also mandates continuing education on §1031s. There are currently 246 CES® 
Designees nationwide, 8 in Michigan, and Maura A. Snabes, Esq., principal of 
Corporate Title Exchange Services , is the only CES® in northern Michigan.  

The FEA Annual Conference is being held October 10-11 and the next newsletter will be 
sure to detail what was learned, discussed and contemplated among some the most 
knowledgeable minds in the §1031 industry!  
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California Legislation . The Governor of California just signed pending legislation into law which directly affects Qualified 
Intermediaries who do business in California, including handling the exchange of Relinquished Properties in California. While 
the final version of the law did not mandate that Exchange Facilitators be licensed or registered, it does provide for insur-
ance and investments standards for exchange facilitators. The primary provisions of the bill include: 

1. The law applies to all Exchange Facilitators who are “doing business in California”. This means that the relinquished 
property is in California or the EAT holds title to property in California or a QI maintains an office in California or advertises in 
California, provided that the relinquished property is in California. 

2. It mandates that Exchange Facilitators maintain an errors & omissions policy of at least $1,000,000.00 executed by an 
insurer authorized to do business in California OR deposit cash, securities or a letter of credit for at least $1,000,000.00 OR 
use a qualified escrow account. 

3. It mandates that Exchange Facilitators maintain errors and omissions insurance of at least $250,000.00 OR deposit 
cash, securities or a letter of credit in that amount. 

4. Exchange Facilitators must act as custodian for the exchange funds and meet the “prudent investor” standard, to pre-
serve principal while allowing for liquidity of the exchange funds. It cannot commingle exchange funds with operating ac-
counts or loan or transfer funds to an affiliate (other than an affiliate financial institution or an Accommodation Titleholder 
pursuant to the exchange agreement). 

5. Exchange Facilitators cannot participate in various bad acts such as material misrepresentations, failure to account for 
moneys or property, false advertising, failure to return exchange funds to clients, fraud, criminal conduct, etc…  

6.   Exchange Facilitators must notify clients in writing within ten (10) days of a change in ownership of more than 50%. 

The foregoing legislation goes into effect for all exchanges occurring after January 1, 2009.  

Partnership “drop and swap” and “swap and drop” tra nsactions .  The IRS reissued proposed changes to Form 1065, 

which is the form used by partnerships (or entities that are taxed as partnerships) to report income and losses. With respect 

to §1031 exchanges, the changes address the IRS’s interest in distributions by a partnership of property to its partners im-

mediately prior to or after a §1031 exchange. The IRS has not looked favorably on these type of exchanges in the past and 

the new form, if the changes are instituted, may result in an increased risk of audit by the IRS or by a state for a partnership 

that indicates it has engaged in these types of transactions.  
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The above is merely an overview and is not to be construed as tax advice. A taxpayer should always consult his/her tax advisor to 

determine the treatment of all of your costs associated with the relinquished and replacement property closings and to determine 

the exact amount the taxpayer needs to reinvest to fully defer his/her gain. 

Should you have any items which 
you would like to see addressed, 
we welcome your feedback.  

P l e a s e  e - m a i l  u s  a t  
Msnabes@corporatetitle.com or 
Jjelinek@corporatetitle.com or visit 
our website at www.CTExchange.com 

3) identify deferred replacement property within 45 days of the exchange of the Relinquished Property; and 4) using the 
balance of exchange funds from the disposition of the Relinquished Property, acquire the Replacement Property pursuant 
to the deferred exchange within 180 days from the transfer of the Relinquished Property.  


